The Vermont court was relying in large measure on what is sometimes called the "de facto parent" or "psychological parent" doctrine, which applies not just to same-sex partners, but also to the biological parent's opposite-sex boyfriend/girlfriend (or to the child's stepparent).

T]he petitioner must show ... (1) that the biological or adoptive parent[s] consented to, and fostered, the petitioner's formation and establishment of a parent-like relationship with the child; (2) that the petitioner and the child lived together in the same household; (3) that the petitioner assumed obligations of parenthood by taking significant responsibility for the child's care, education and development, including contributing towards the child's support, without expectation of financial compensation; [and] (4) that the petitioner has been in a parental role for a length of time sufficient to have established with the child a bonded, dependent relationship parental in nature.

Kenneth Middleton appeals from an order of the family court denying him visitation with Joshua Hollington, a minor child.  Although Middleton admits he is not biologically related to Josh, he argues he is entitled to visitation because he served as Josh’s “psychological parent” for ten years and because visitation is in Josh’s best interest.  We reverse and remand. 

Beginning when Josh was three months old, Middleton took an active role in Josh’s life.  He regularly spent time with Josh and supported him financially.  When Josh was approximately one year old, a DNA test revealed Eugene Hollington to be Josh’s biological father.  By that time, Middleton testified he was already committed to being Josh’s father, and with Mother’s blessing, Middleton continued to love and take care of Josh as though he were a son.  When Josh was three, Mother lived in a home owned by Middleton that was next door to Middleton’s father’s house.  Middleton checked on his father daily, and nearly every time Middleton was at his father’s house, Mother sent Josh over to visit.  Often, Middleton would take Josh home to spend the night.  

II.  Third Party’s Right To Visitation 

In refusing to grant Middleton visitation, the family court specifically found that because Josh knew he had a biological father, Middleton was not Josh’s psychological father.  We disagree  Subsequently, in Dodge v. Dodge, 332 S.C. 401, 413, 505 S.E.2d 344, 350 (Ct. App. 1998), this court found that although the children had a close and loving relationship with their stepfather and grandparents, the level of attachment did not rise to the level of a psychological parent-child relationship.      Therefore, we found the family court erred in granting joint custody to the stepfather and grandparents, and should have awarded the biological father full custody.  Id. at 415, 505 S.E.2d at 351

The Wisconsin Supreme Court has developed a four-prong test for determining whether a person has become a psychological parent.  In order to demonstrate the existence of a psychological parent-child relationship, the petitioner must show:

(1) that the biological or adoptive parent[s] consented to, and fostered, the petitioner’s formation and establishment of a parent-like relationship with the child; (2) that the petitioner and the child lived together in the same household; (3) that the petitioner assumed obligations of parenthood by taking significant responsibility for the child’s care, education and development, including contributing towards the child’s support, without expectation of financial compensation; [and] (4) that the petitioner has been in a parental role for a length of time sufficient to have established with the child a bonded, dependent relationship  parental in nature

The first factor is “critical because it makes the biological or adoptive parent a participant in the creation of the psychological parent’s relationship with the child.”  V.C. v. M.J.B., 748 A.2d 539, 552 (N.J. 2000) (explaining the Wisconsin test’s first prong).  This factor recognizes that when a legal parent invites a third party into a child’s life, and that invitation alters a child’s life by essentially providing him with another parent, the legal parent’s rights to unilaterally sever that relationship are necessarily reduced.  The legal parent’s active fostering of the psychological parent-child relationship is significant because the legal parent has control over whether or not to invite anyone into the private sphere between parent and child.  Where a legal parent encourages a parent-like relationship between a child and a third party, “the right of the legal parent [does] not extend to erasing a relationship between [the third party] and her child which [the legal parent] voluntarily created and actively fostered 

Accordingly, we reverse the order of the family court and remand the action so that a suitable visitation schedule can be established as expeditiously as possible.  Because we find Josh is suffering from Middleton’s absence, we order that visitation between Middleton and Josh resume on a schedule of one weekend per month, beginning in the month of May 2006, until a final hearing can be scheduled

Other than seeing Josh one time when Josh was three days old, Hollington has never visited Josh.  
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P.G. (father) and T.L.W. (mother) (collectively, the parents) appeal from the trial court’s orders denying their request to terminate the parenting time awarded to K.R.W. (stepfather) for their minor child, C.T.G. They also appeal from the trial court’s award of attorney fees to stepfather. We reverse the order related to stepfather’s parenting time and the order awarding him attorney fees, and we remand with directions

The salient facts are undisputed. In 1997, while mother and stepfather were married and living in Minnesota, she had intimate relations with father and became pregnant. C.T.G. was born on August 12, 1998. In 1999, mother and father learned father and not stepfather was the biological father of the child. However, stepfather was not informed of this fact until 2001, when father filed a paternity action and tests were conducted. By that time the child was three years old.

In 2002, the Minnesota court decreed that father was the biological father and awarded joint legal custody of C.T.G. to father and mother, with sole physical custody to mother. The court’s order also provided that stepfather would have visitation "on an interim basis to be established by the parties and a guardian ad litem pending further agreement or court orders."

In 2003, the marriage between mother and stepfather was dissolved. Mother and father were then living together with the child, and they relocated to Colorado and later married. Thereafter, stepfather traveled to Colorado one weekend per month to visit the child

Permanent orders establish parental rights that stay in effect until one party establishes a change in circumstances sufficient to support a modification. Temporary orders regarding parenting time and decision-making responsibility are intended to determine those matters pending final orders, and they do not carry res judicata effect. In re Marriage of Fickling, 100 P.3d 571 (Colo. App. 2004).

In this case, the Minnesota court fully adjudicated the issue of paternity and awarded joint custody of C.T.G. to the parents. However, the parenting time awarded to stepfather specifically stated that it was to occur according to an "interim" schedule, that the court and the parties were unable to set a permanent schedule because of mother and father’s anticipated relocation, and that the existing schedule which had been established in conjunction with a guardian ad litem would remain in effect. The Minnesota court thus recognized the need for future changes in the visitation schedule because of the parents’ anticipated relocation. See Johnson v. Johnson, 223 Minn. 420, 428, 27 N.W.2d 289, 293-94 (1947) (recognizing that orders affecting ...We therefore conclude that the Minnesota paternity decree operated as a final order and permanent allocation as to paternity and custody, but that its award of parenting time to stepfather was a temporary order

http://www.cobar.org/opinions/opinion.cfm?OpinionID=5981&CourtID=1

Likewise, the in loco parentis doctrine should not be confused with the de facto parent doctrine, the psychological parent doctrine, or the equitable parent doctrine (also known as the parent by estoppel doctrine). The latter three doctrines are recent judge-made creations that grant standing to non-biological parents who are seeking to obtain visitation, custody, or other aspects of parental power over a child notwithstanding the objection of that child’s biological parents and/or closest living biological relatives. Such doctrines have gained ground in states such as Wisconsin, Washington, New Jersey, Vermont, Massachusetts, Michigan, and California.

The most prominent judicial formulation of the de facto parent doctrine of standing is set forth in Holtzman v. Knott (In re Custody of H.S.H-K.), 533 N.W.2d 419, 435-36 (Wis. 1995), cert. denied, 516 U.S. 975 (1995), a case in which the Wisconsin Supreme Court created a four-part test that a petitioner must satisfy to claim status as a de facto parent:

(1) that the biological or adoptive parent consented to, and fostered, the petitioner’s formation and establishment of a parent-like relationship with the child; (2) that the petitioner and the child lived together in the same household; (3) that the petitioner assumed obligations of parenthood by taking significant responsibility for the child’s care, education and development, including contributing towards the child’s support, without expectation of financial compensation; and (4) that the petitioner has been in a parental role for a length of time sufficient to have established with the child a bonded, dependent relationship parental in nature.
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 The de facto parent doctrine has been recognized and  

  cited in numerous cases over the years.  The California  

  Supreme Court has stated that the doctrine "simply  

  recognizes that persons who have provided a child with  

  daily parental concern, affection, and care over  

  substantial time may develop legitimate interests and  

  perspectives, and may also present a custodial  

  alternative, which should not be ignored" in custody or  

  dependency proceedings.  (  In re Kieshia E.  (1993) 6  

  Cal.4th 68, 77.)

  The bill would provide an independent action to  

  determine the visitation rights of a de facto parent  

   Jurisdiction to adjudicate custody and visitation  

  depends upon some proceeding properly before the court in  

  which custody and visitation is at issue, such as  

  dissolution, guardianship, or dependency.  (  Curiale v.  

  Reagan  (1990) 222 Cal.App.3d 1597, 1600.)  However,  

  courts have held that upon the termination of a  

  relationship outside marriage, a de facto parent has no  

  standing to avail herself or himself of any of these  

  proceedings to determine the rights of custody and  

  visitation.  (  Id  .)

 This bill would authorize de facto parents to petition  

  the court for visitation rights, thereby creating an  

  independent action.  The bill would not automatically  

  award visitation to the requesting party, but would  

  merely grant the de facto parent standing to petition the  

  court.  Before granting visitation, the court would have  

  to make explicit findings, including a determination that  

  visitation would be in the best interest of the child.

The bill would provide that at any time a change of  

  circumstances eliminates the factual basis of one or more  

  of the findings on which a de facto parent determination  

  was made, or for good cause, the legal parent may make a  

  motion to terminate de facto parent visitation.  This  

  provision would provide the court with the discretion to  

  terminate visitation where it would no longer be in the  

child's best interest.

5.   The bill would protect against multiple de facto  

parents  

   The author's office has amended the bill to alleviate  

  concerns that the bill, as introduced, would have  

  permitted multiple, successive de facto parents.  The  

  bill as amended would provide that a court may grant  

  reasonable visitation rights to a de facto parent only if  

  it finds that no person, other than the custodial parent  

  or legal guardian and the de facto parent, has "received  

  the child in his or her home and has openly held out to  

  the public that he or she is the parent of the child."   

  This amendment would prohibit a court from finding  

  multiple de facto parents, as well as prohibit it from  

  making a determination of de facto parent status where  

  the child already has two parents participating in his or  

  her life. 
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Case Law Development: Judicial Determination that a Father is the Equitable Parent of a Child Precludes Paternity Actions against Other Fathers

A Michigan attorney was properly held liable for malpractice in failing to perfect an appeal of a child support order against a biological father because another man - the husband of the child's mother - had been already been adjudged to be the equitable parent. "Because a court determination that a man is the equitable father of a child is mutually exclusive of a determination that the child was born out of wedlock, an equitable parentage order precludes the mother from having standing to assert a paternity action regarding that child."  Thus, had the support order been appealed, it would have surely been reversed, making the case for malpractice one readily proven

Mississippi Supreme Court Says Genetic Testing O.K. in Paternity Cases -- Even If Not in Child’s Best Interests

The Mississippi Supreme Court has ruled that genetic testing must be performed when requested by either party in a paternity case. The court held that “Even if a trial court determined it was not in the child's best interests to require a paternity test, all that is necessary, under the statute as it currently exists, is for either the plaintiff or defendant in a suit regarding paternity to move for a test to be done. No discretion is afforded.”  The court said it was bound to apply the statute permitting testing unless it is changed by the legislature. A copy of the opinion in Thoms v Thoms can be found by clicking here (last visited May 24, 2006, reo). 

Case Law Development: Failure to Inform Father of Possible Doubts as to Paternity Constitutes Fraud so as to Prevent Application of Paternity by Estoppel

The Pennsylvania Superior Court reversed a trial court's judgment of paternity in a case involving an unmarried man who had accepted his paramour's child as his own and paid support for about a year and a half, at which point, at the urging of his fiance' and friends, he obtained a DNA test and discovered that he was not the child's biological father.  The trial court held that he was estopped from denying paternity.  

On appeal, the court reversed, holding that, because Mother had never told the alleged father that she had been having sexual relations with another man during their seven-year-relationship, there was sufficient proof of fraud that the doctrine of paternity by estoppel should not apply. The court's observed that: "Clearly, Mother is holding all the cards here; only she knew that another man might be the biological father and only she could inform Gatti. The mother is the only one who knows who the possible fathers are, at least until a paternity test is done. Mother's failure to provide Gatti with the information that only she knew, and which she knew if she divulged would provide Gatti with a clear understanding of the matter, lulled him into believing he was the father. Mother concealed that which should have been disclosed, and Gatti acted accordingly. The trial court noted that Mother might have thought the child was most likely Gatti's rather than the other man she was having relations with. However, she was the one that knew she was having relations with someone else and never revealed it to Gatti. This constitutes fraud or at least misrepresentation..."

The dissent agreed with the trial court that these facts were insufficient grounds for fraud.

Gebler v. Gatti, 2006 PA Super 19; 2006 Pa. Super. LEXIS 47 (February 2, 2006)

http://lawprofessors.typepad.com/family_law/paternity/index.html

http://www.law.capital.edu/adoption/news_cases/pastcases.htm

Other states do permit challenges such as DNA testing -- but only if it's done within five years of the child's birth, as currently recommended by the National Commission on Uniform State Laws. (Mr. Sampson and fellow drafters propose to cut the number to two years, writing that "a longer period may have severe consequences for the child.")

Texas now has no limit tied to birth. So could Mr. Wise have avoided child support by simply disputing paternity before his divorce was final? Not necessarily. He would have had to persuade a court to order DNA tests verifying the ones he had done -- something a judge could easily decide was not in the children's best interests, legal experts say.

Children's feelings

Mr. Wise's ex-wife, Wanda Fryar, now has primary custody of the three boys, who are 7, 8 and 10. A 14-year-old daughter, who tests show is Mr. Wise's biologically, also lives with her and her new husband in another part of Big Spring, a West Texas town of about 24,000.

The boys don't understand their father's attempt to disavow paternity, Ms. Fryar said. "If he had any concern for them at all," she said, "he would end it." She questions whether the DNA tests were done properly but sees no reason to have her own done. "The kids are his," Ms. Fryar said.

Under oath, she has given conflicting statements on this point. She testified during divorce proceedings in 1996 that she'd never had an extramarital affair. But at a hearing this spring, when Mr. Wise was seeking to revisit the support question, she admitted having sex with another man nine months before each of the boy's births and acknowledged that he could be the biological father. Ms. Fryar divulged the man's name after the judge ordered her to. So far, he has not become part of the litigation.

In an interview, Ms. Fryar conceded the liaisons, saying that Mr. Wise knew about them and that he had affairs, too. He denies both allegations.

At one point he told a reporter yes, "because that's all I know and that's all they know." They still call him dad, he added. But when one had a birthday recently, "I didn't get him a card, because how do I sign it?" When he sees them these days, "I wonder who their father is. It's like I'm baby-sitting. . . . I'm like a significant other, like a stepfather."

